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Allow me to express my appreciation for the honor to be included on this Advisory
Board. | look forward to the possibility of providing a contribution in the form of comparisons
and contrasts with U.S. and international intellectual property law.

The materials distributed with the notice of today’s meeting reflect an interest in the
development of standards, guidelines and definitions in connection with unfair competition. The
substance of my contribution to this discussion will be to inquire, based on the comparisons and
contrasts to U.S. law discussed below, whether it is in the Court’s interest, and for that matter,
whether the Court has the responsibility, to formulate definitions of any terms appearing in any
legislation. In U.S. practice, the lawyers for the parties have the responsibility to educate the
court in the context of every case, they are well paid for doing so, and a court has wide power
to require as much argument and analysis of a particular statutory definition as may be required
to fully educate the court on the interpretation of that definition.

This Court is embarking upon uncharted territory in the development of an intellectual
property regime within a judiciary system that is going through its own uncharted territory. Itis
appropriate for the Court, therefore, and for the members of the Advisory Board, including
myself, to advocate policies and measures in the interest of the Court as a representative of the
judicial branch of the government, constitutionally speaking, vis-a-vis the legislative and
executive branches of the government.

In the United States, the development of standards, guidelines and definitions is a power
ordinarily exercised by Congress in the first instance and, secondarily, by administrative
agencies in the executive branch who implement and administer the laws passed by Congress.
To an American judge, therefore, the question might arise whether the effort to discharge a
function that is not only (1) very difficult, but (2) primarily committed to the constitutional power
of the two other branches of government, is the best way to preserve and develop the judicial
power in the context of the many constitutional checks and balances which the Court is already
required to contend.

Moreover, the judicial power is not only protected, but is limited, by the separation of
powers under the American constitution. In U.S. intellectual property law, there is not much
need for a definition of unfair commercial “conduct” that goes beyond the definition of unfair
“competition,” because U.S. courts are constitutionally prohibited from hearing cases in which
the plaintiff fails to allege an “injury in fact,” and the absence of competition between the parties
usually rules out the likelihood of an “injury in fact.”
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[No3BonbTe Bblpa3nTb NMPU3HATESNIbHOCTb 3a OKa3aHHYK MHE 4eCTb ObITb YNEHOM HACTOSILLIErO
HayLlHO-KOHch'IbTaTVIBHOFO coBeTa. A pan BO3MOXHOCTUN BHECTU CBOW BKnag B €ro pa60Ty, npencraBsnBe
CpaBHVITeJ'IbeIIZ aHalim3 HOpPM aMepPUKaHCKOro n MexXagyHapoaHoro 3aakoHogartesibCcrea no
MHTEeNNeKTyaribHbIM npaBamMm.

MaTepuansl, pacnpocTpaHeHHbIe B CBA3W C CErOOHSLLIHUM 3acedaHneM, oTpaxaroT
3aMHTepPecoBaHHOCTb B pa3paboTke HOPM, PyKOBOAALLMX MPUHLMMOB 1N ONPeAeneHnin, OTHOCALLMXCH K
obnacTtn HegobpoCoOBECTHOM KOHKYpEeHLMU. B pamkax HacTosiLen anckyccum st xoten Obl 3agaTbca
BOMNPOCOM, Ha OCHOBE CPaBHEHUS C aMepPUKaHCKUM 3aKOHOAaTENbCTBOM, O YeM MONAET peYb HUXeE,
Hackornbko B MHTepecax Cyaa, v B 3Tou cBA3M — 06s3aH nu Cya -chopmynuposaTth onpegeneHus 1obbix
TEPMUHOB, ynoTpebnsiembix B /l060M 3akoHoAaTeNnbCcTBe. B amepumkaHCcKon npakTvke Ha NpeAcTaBUTENAX
(apBoOKkaTax) CTOPOH NEXUT OTBETCTBEHHOCTb NPOCBELLATb Cy/ B KOHTEKCTE KaXKA0ro KOHKPETHOro Aena,
OHV B 3TOM OTHOLLEHUM XOpOLLO onnavmsatotces, n Cya obnagaeTt LWMPOKUMM NOFTHOMOUYNUSIMU
ncrpeboBaTtb HACTONBKO NOAPOOHYI0 apryMeHTauUMIo 1 aHanu3 TOro Uiy MHOro 3aKOHOA4ATENbHOro
onpeeneHns, HacKomNbko Heobxoanmo, YTobbl B MOMHOM Mepe pa3bsacHUTb Cyay TONkoBaHWe AaHHOro
onpegeneHuns.

PaspabaTbiBasi pexuM 3almTbl MHTENNEKTyanbHbIX Npae, HacToswmin Cya BCTynaeT Ha
HeusBeaaHHy TePPUTOPUIO, U 3TO AeNaeTcs B KOHTEKCTe cyaebHOM cucTeMebl, KoTopasi, B CBO
ouepenb, TakkKe eLle NpeocaorieBaeT NyTh B HeM3BeaaHHoe. B aToi cBA3M NpefcTaBnsieTcs BecbMa
YMECTHbIM, 4T06bl Cya 1 YneHbl Hay4HO-KOHCYNbTaTUBHOMO COBETA, BKMoYas U MeHs, oTcTansanm 6bl
cTpaTervio 1 Mmepsbl, cnyxatine nitepecam Cyaa kak npeacraBuTens cyaebHol BeTBY BMacTy, roBops B
TEPMUHAX KOHCTUTYLIMOHHOTO MpaBsa, No OTHOLLEHWUIO K 3aKOHOAATENbHOM U UCMONMHUTENBHO BETBEN.

B CLUA paspaboTka HOpM, pyKOBOASILLMX MPUHLMMOB M ONpeaeneHnii sBNseTcsa B NepPBYHO
oyepeb npeporatneon KoHrpecca, u BO BTOPYH — aAMUHUCTPATUBHBIX OPraHOB UCMOMHUTENbHOWN
BNacTu, KOTOpble BBOAAT B AENCTBUE U NPUMEHSIIOT 3aKOHbI, NpuHsTble KoHrpeccom. B aTon cBsasu nepeq
aMepUKaHCKMM Cyabeln MOXET BCTaTb BOMPOC, B KaKoW Mepe OcyLLecTBneHne pyHKUMM, KoTopasi He
TONbKO, BO-NMEPBbIX, BECbMa TPYAHA, HO 1, BO-BTOPLIX, MPEUMYLLECTBEHHO OTHOCUTCS K KOHCTUTYLIMOHHON
KOMMeTeHLMn ABYX APYrMX BeTBen Bractu, OyaeTt ontMMarnbHbiM 06pa3om CoXxpaHsiTb U pa3BuBaTb
NMOMHOMOYMS CyaebHONM BNacTh B KOHTEKCTE MHOXECTBEHHbBIX KOHCTUTYLIMOHHBIX CAEPXKEK U1
NPOTUBOBECOB, C KOTOpbIMK Cya Tak UM nHaye obs3aH cYNTaTbCS.

Bonee Toro, NONHOMO4YMS Cy10B HE TOMNBKO 3aLUMLLEHbI, HO TAKXKe 1 OrpaHUYEHbl MPUHLIANOM
pasgeneHns BnacTten no aMepukaHckom KoHCTUTyuun. B 3akoHogatensctee CLUA 06 nHTennekTyansHowm
COBCTBEHHOCTW HET 60MbLLION HEOBXOAMMOCTH onpeaensT HeJobpPOCOBECTHOE AENOBOE «MOBEAEHNE,
B Gornee LUMPOKOM CMbICIE, HEeXenu onpeaerneHe HegobpoCOBECTHOW «KOHKYPEHLIMM», MOCKOMbKY MO
KOHCTUTYLUMM amepuKaHCKue Cyabl He MMEIOT NpaBa paccMaTtpuBath Aena, B KOTOpPbIX UCTel, He B
COCTOSIHVMM NMPOAEMOHCTPUPOBATL NMPUYMHEHHBIN «dakTU4eckni yuiep6», a 0TCyTCTBUE KOHKYpPEHLIMK
MeXay CTOpOoHaMm 0BbIYHO UCKIOYaeT BEPOSTHOCTb NPUYMHEHUS «haKTu4eckoro yuiepba».
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The ability of a plaintiff to allege an “injury in fact” under U.S. law is called “standing.”
Standing represents a fundamental limitation of judicial power under the separation of powers in
the U.S. constitution. In other words, the court cannot exercise jurisdiction unless there is a
“case or controversy” between the parties.

The issue of standing is at the heart of STOLICHNAYA vodka trademark case in the
United States, which is worth a brief discussion here because of its importance as a matter of
international law. The decision of U.S. court in the STOLICHNAYA vodka trademark case,
unless it is overruled by the U.S. Supreme Court, will foreclose or impede an entire class of
Russian commercial enterprises from access to the U.S. courts.

In Federal Treasury Enterprise Sojuzplodoimport v. SPI Spirits Ltd., 726 F. 3d 62 (2d Cir.
2013), the U.S. Court of Appeals for the Second Circuit affirmed an order of the U.S. District
Court for the Southern District of New York, that dismissed the trademark infringement claim of
a Russian federal treasury enterprise asserting the Russian government’s ownership of U.S.
rights in the famous STOLICHNAYA brand. Ownership of the Russian trademark by the
Russian Federation was undisputed, as was the fact that the Russian Federation had
designated the plaintiff as its assignee and legal representative for all purposes material to
protection and enforcement of the trademark.

Notwithstanding designation of the Russian plaintiff by the Russian Federation as the
assignee and legal representative of the Russian Federation for all purposes relevant to
protection and enforcement of the STOLICHNAYA trademark, the lower courts in Federal
Treasury Enterprise held that the plaintiff lacked standing because the Russian Federation, as
owner of the trademark, did not join the plaintiff in the lawsuit. The lower courts rejected the
position of the plaintiff, and that of the Russian Federation appearing as amicus curiae, that the
juridical status of the plaintiff as the assignee and legal representative of the Russian Federation
under the Russian law of “operative administration” should be recognized by the U.S. courts as
a matter of international law and comity.

The lower courts in the STOLICHNAYA vodka trademark case were not persuaded that
forcing the Russian Federation to appear as a party plaintiff would require the Russian
Federation to usurp the exclusive rights of the plaintiff in violation of Russian law, or that the
artificial interpretation of the plaintiff's juridical status would drag the Russian Federation into
every U.S. court case involving Russian state-owned property assigned to a commercial
enterprise under the Russian law of operative administration. By implication, the lower courts’
holdings in the STOLICHNAYA vodka trademark case would foreclose every Russian
commercial enterprise with exclusive rights in state-owned property from asserting such rights in
the U .S. courts, even where that enterprise is the assignee and legal representative of the
Russian Federation for all purposes relating to such property.

The holding in Federal Treasury Enterprise raises significant issues as a matter of
international law, and the Russian plaintiff has filed a petition for review at the U.S. Supreme
Court. While U.S. law undoubtedly governs the interpretation of the U.S. trademark law, it is
difficult to understand the basis for the lower courts’ holding that the plaintiff's interest in the
STOLICHNAYA trademark lacked the necessary exclusivity to qualify the plaintiff as an
assignee and legal representative of the trademark owner under Section 45 of the Lanham Act,
15 U.S.C. § 1127. It appears instead that the lower courts failed to account for the exclusivity of
the plaintiff's interest in the mark under Russian law, or the fact that the Russian Federation



CnocobHOCTb MCTLAa NPOAEMOHCTPMPOBATEL NPUYMHEHHBIN «daKTUYeCKnin yuiepb» B B
aMepUKaHCKOM NpaBe Ha3bIBAETCA «MCKOBOM NpaBocnocobHocThio» (“standing”), [*mpum. nepes.:
npoLieccyarnbHasa NpaBoCcnOCOGHOCTb C NPABOM MOAAYN UCKa; Aanee: «MCKOBas NPaBoCnocobHOCTL»]. B
MOHSITME UCKOBOM NPaBOCMOCOBHOCTM 3an0oXeHO PyHAaMeHTanbHOEe OrpaHM4yeHme NosIHOMOYNIA Cy40B B
Cuny npuHUMna pasgeneHus Bnact No aMepuKkaHCKON KOHCTUTYLMW. VIHBIMUW CITOBaMu, eCIN HET «MCKa
NN NPOTUBOPEYNIA» MEXOY CTOPOHAMU, CYA, HE MOXET OCYLLECTBIIATbL CBO FOPUCONKLMIO.

Bonpoc nckoBor npaBocnocobHOCTY SABMSETCS KIOYEBBIM B MCKE O MpaBax Ha TOProBbil 3HAK
Boakm CTOJIMYHAA B CLUA; 310 Aeno ctouT 3gech BKpaTLe 0b6cyanTb B CUy ero 3Ha4MMoCTy B
KOHTEKCTe MexayHapogHoro npaea. PelwleHne hegepanbHOro cyga no ncky 0 TOproBOM 3HaKe BOAKU
CTONWYHAA, ecnn Tonbko OHO He ByaeT nepecmoTpeHo BepxoBHbiM cyaom CLUA, 3akpoeT unm KpanHe
3aTPyOHUT BO3MOXHOCTb 06paLleHns B aMepuKaHCKMe Cyabl A5 LIENON KaTeropum poCCUMCKNX
KOMMEepPYEeCKMX NPEeAnpPUsTUNA.

PaccmoTpeB geno ®edepanbHoe kaseHHoe ripednpusmue «Coro3nnodummnopmy npomus ClIN
Cniupumc Jlumume?d (Federal Treasury Enterprise Sojuzplodoimport v. SPI Spirits Ltd., 726 F. 3d 62 (2d
Cir. 2013), ®egepanbHbIvi anennsauMoHHbIN ¢y no BTopomy okpyry yTBepaun nocTaHOBMEHNe
tbenepanbHOro paiioHHoro cyaa no KxHomy paroHy Hito-lopka, B KOTOPOM Bbin OTKMOHEH UCK NO
HapyLUeHWIo NpaB Ha TOProBbIN 3HaK, rAe poccuickoe peaepansHOe KaseHHoe Npeanpustue
yTBEPXAano, YTo npasa Ha 3HamMeHuTbIn 6paHg CTOJNTMYHAA Ha amepurkaHCKOM pbiHKE NpuHagnexar
poccuickoMy rocyaapctsy. NpaBo cobcTBeHHOCTM Poccuickon Pefepaumm Ha pOCCUNCKUIA TOProBbIN
3HaK He ocnapmBaroch, PaBHO Kak 1 TOT dakT, YTo Poccuickas ®egepauus HasHaumna uctua B
KayecTBe CBOEro npasornosnyyaTensi U OpUANYECKOro NpeacTaBUTenNsi BO BCEX OTHOLLEHMSIX, KacatoLwmuxcs
3aWmnThl 1 0b6ecneyeHns cobnogeHns NpaB Ha TOProBbIA 3HaK.

HeBaupas Ha To, YTO poccunckmnii nctel 6oin HasHaveH Poccuinckon degepaumert B Ka4ecTse
CBOEro npaBonoslyyaTtens n puanyeckoro NpeacTaBuTeNs BO BCEX OTHOLLEHMSX, KacatoLMXCs 3alUnThbI
n obecneveHus cobnogeHns npae Ha Toprobi 3Hak CTOJIMYHAA, cyabl HUKECTOALLMX MHCTAHLMIA MPK
paccmoTpeHumn ucka Federal Treasury Enterprise ) counum, 4To uctey He obnagaeT NCKOBOM
NpaBOCMOCOBHOCTBLIO, MOCKONbKY Poccuickas ®epepauns kak COGCTBEHHNK TOProBOro 3Haka He
npucoeamnHMIack K CTOPOHe 1CTLa B npouecce cyaebHoro pasbupartensctea ucka. HuxecTosiwme cyapl
OTBeprnun No3uumio uctua, a Takke Poccunckon ®efepauun, BoiCTynasLLeln B kKayecTBe dpyaa cyda
(amicus curiae), No KOTOPOW NPaBOBOW CTaTyC UCTLA Kak NpaBononyyaTens u topuanyeckoro
npepcrtasutens Poccuiickon ®efepaumm no nonoXeHUsIM pOCCUMCKOro 3akoHoaaTenscTea oo
«OMnepaTVBHOM yMpaBneHUN» AOMKEH ObiTb NPU3HAH TAaKOBbIM aMEPUKaHCKUMK CygamMmun B pamKax
MEeXOyHapOAHOro npasa 1 NpUHLMNa MexayHapo4HOro B3aMMHOMO NPaBOBOIo YBaXKEHMUS.

Mpn paccmoTpeHnn ncka no ToproeomMy 3Haky Boakm CTOJIMYHAA HmkecTosilme cyabl He
yaanocb ybeantb B TOM, 4To ecnn Poccuiickad Pegepaumsa bygeT BbiHyXAeHa BbICTyNaTb B KAYECTBE
NCKOBOW CTOPOHbI B NpoLecce, To 3To noTpebyeT y3ypnupoBaHusa Poccuiickon ®epepaumnen
3KCKIMIO3MBHbIX MPaB UCTLA B HApPYLLUEHNE POCCUIACKOro 3aKOHa; UIN YTO MCKYCCTBEHHOE TONKOBaHWe
npaBoOBOro cratyca uctua BTsHeT Poccuiickyto ®egepaumio B Kaxgoe KOHKpeTHOe Aeno B aMepuKaHCKUX
cynax, Kacarlleecsa pOCCUNCKON rocyaapCTBEHHOM COBCTBEHHOCTH, NepeaaHHON KOMMEPYECKOMY
NpeanpusiTUio Mo PpOCCUCKOMY 3akoHy 06 onepaTMBHOM ynpasrneHun. NogpasymeBaemMbiM 0b6pasom,
PELLEHMS HXKECTOSILLMX CYA0OB B UCKe Mo ToproBoMy 3Haky Bogku CTOJIMYHAA nuwat noboe
poccuckoe KOMMepYeckoe npeanpuaTue, obnagatoLlee aKCKO3NBHBIMY NpaBamMmn B OTHOLLEHUN
rocygapCTBEeHHON COBCTBEHHOCTU, BO3MOXXHOCTM OTCTaMBaTb TAKOBbIE MpaBa B aMEPUKaHCKNX cyaax,
OaXe B Tex cryyasx, koraa npeanpusatve sBnseTcs NpaBononyyaTtenemM n opuanydeckum
npepcrtasutenem Poccuickon ®egepaumm BoO BCEX OTHOLLEHMSAX, KacatoLLMXCa JaHHOW COOCTBEHHOCTH.

CynebHoe pelueHmne no ncky Federal Treasury Enterprise npuBoauT Kk cepbe3HbiM BONpOcam B
KOHTEKCTe MexXOyHapO4HOro npasa, 1 POCCMNCKUIA UCTeL, Mogarn 3asiBfieHne O nepecmoTpe gena B
BepxoBHbili cyg CLUA. XoTsa 3akoHogaTtenbctBo CLUA no ToproBbiM 3HakamMm ©6e3 COMHEHMST NOASIEXMNT
TOJIKOBaAHUIO B paMKax aMepUKaHCKOro npaea, TpyaHoO NoOHATb, HA KAKOM OCHOBaHUN HMXXECToALLME Cyabl
peLumnu, 4To NpaBo uctua Ha Toproebi 3Hak CTOJIMYHAA He obnagaeT Heobxoaumon
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lacked the statutory authority under Russian law to usurp that exclusive interest by appearing on
its own behalf in a United States court.

Where, then, is the connection between the STOLICHNAYA vodka trademark case in
the United States, and the development of standards, guidelines and definitions for application
in the law of unfair competition? The connection is to the scope of the judicial power, the need
for the exercise of that power where it exists, and, by implication, the need — and the opportunity
— to refrain from the exercise of the judicial power where doing so is not necessarily
unconstitutional, but where the particular function, e.g., the development of standards,
guidelines and definitions, is peculiarly within the competence of the legislative and executive
branches, where the judicial branch is inherently less equipped to formulate such definitions
than its constitutional counterparts.

In the STOLICHNAYA vodka trademark case, the lower courts failed to exercise the
judicial power by artificially interpreting the juridical status of the Russian plaintiff, whereas in the
present context the Court may wish to refrain from exercising a legislative and executive power.
The Court may wish to exercise restraint in the development of standards, guidelines and
particularly definitions, not just in the field of unfair competition, but in statutory and regulatory
interpretation in general. The exercise of the judicial power in this area, as a matter of policy,
could bring a court into complicated and unwanted interactions with the other branches of
government. Conversely, to refrain from the exercise of inherently legislative and executive
functions on a playing field that is inherently tilted against the judicial power, where exercise of
the judicial power is unnecessary to begin with because attorneys for the parties in a particular
can be relied upon to educate the court about the application of legislative and regulatory
definitions in a particular case, could have a beneficial impact on the preservation and
development of the judicial power.

In connection with the law of unfair competition, | do not fully understand why there is a
need to define unfair “conduct” in a manner that is broader than unfair “competition.” 1
understand that there is an array of conduct that could violate the antimonopoly law, but if the
defendant is not engaged in any kind of competition with the plaintiff, then it may be
guestionable whether the plaintiff can establish standing beyond the extent that is envisioned in
the intellectual property law. If there is a patent infringement, in contrast, or a likelihood of
confusion from use of the same or similar trademark, or the unauthorized reproduction of
copyrighted material, then the intellectual property laws provide a remedy regardless of whether
there is competition between the parties. And if the defendant has engaged in unfair “conduct”
that may be wrongful but not anti-competitive nature, for example, libel and defamation,
trespass, assault and battery, or an array of civil and criminal acts that would give rise to a
cause of action, then the plaintiff's remedy would arise under federal and state laws outside the
scope of unfair competition within the meaning of the intellectual property law. In any event, the
distinction between unfair “competition” and unfair “conduct is unfamiliar to this U.S. lawyer, so |
look forward to a better understanding of this issue going forward.

State Law vs. Federal Law on Unfair Competition. In addition to the separation of
powers within the federal government, the separation of power between the federal government
and the state government is implicated in the area of unfair competition in the United States.
Unfair competition is a creature of state law in the United States. This is because a cause of
action for unfair competition existed in England before the establishment of the United States in
1789. Therefore, most of the 50 states have their own unfair competition statutes and common

3



9KCKITHO3MBHOCTbBIO YTOObI KBanudurumpoBaTb UCTLA KaK NpaBononyyaTens U opuany4eckoro
npeacTaBuTensi COOCTBEHHMKA TOProBOro 3Haka, cornacHo cekumm 45 3akoHa JlsHxama (Lanham Act, 15
U.S.C. § 1127). Ham npeactaBnsaeTcs, YTO HUXKECTOSLLUME Cydbl HE Y4rn SKCKMO3MBHOE NpaBo UCTLA Ha
TOProBbIlf 3HAK COrNacHO pOCCMNCKOMY 3aKOHOA4ATENbCTRY, Kak U TOT dakT, 4To Poccuickas ®enepaums
He NpaBOMOYHa MO POCCUNCKOMY 3aKOHOAATENbCTBY Yy3yprnmpoBaTbh TAKOBOE 3KCKIMO3MBHOE NpaBo MCTLa,
BbICTYMas OT CBOEro COGCTBEHHOrO NuLia B aMepuKaHCKOM cyae.

B yem xe cBA3b Mexay uckom no ToproBomMy 3Haky Bogkm CTONMMYHAA B CLUA 1 paspaboTkoin
HOPM, PYKOBOOALLMX NPUHLMMNOB 1 ONpeaeneHnin MPUMEHUTENBHO K 3aKOHOAATENbCTBY MO
He[06pOCOBECTHOM KOHKYPeHLMM? JTa CBA3b KacaeTcs obbema cyaebHbIX NOSTHOMOUNIA,
HeobX0AMMOCTM UCMOMNb30BaTb 3TV NOMHOMOYNS BHYTPU UX NPEAENOB, U, MO TOW Xe FOrKe,
HeobX0AMMOCTU — U BO3MOXHOCMU - BO3OEPXATbCA OT UX MPUMEHEHWS TaM, rae X UCNOoMb30BaHne He
OyAeT TOYHO HEKOHCTUTYLIMOHHBIM, HO rAe AaHHas KOHKpeTHas 3afava, To eCTb paspaboTka HopM,
PYKOBOOALLMX NPUHLUMMOB U ONpeaeneHnii, 0CO6eHHO 04EBUAHO OTHOCUTCH K KOMMAETEeHUUn
3aKoHoZaTenbHOW U UCNOMHUTENBbHOW BETBEW BnacTu, rae cyaebHas BnacTb no Npupoae CBoen MeHee
npucnocobnexHa Ans popMynmMpoBaHNS Takux ONpeaeneHn, Hexenu ee KOHCTUTYLIMOHHbIE Konneru, n
raoe B KapTOYHOW Mrpe KOHCTUTYLIMOHHBIX MOMHOMOYMI MeXay BETBSMM BNACTW KOfoAa cTacoBaHa He B
nonb3y BnacTu cyaebHon.

B ucke no toprosomy 3Haky Bogaku CTOJIMYHAA HuxecTosmMe Ccyabl HE NPUMEHUNN OOIDKHBIM
06pa3om cyaebHble NONTHOMOYUS, NCKYCCTBEHHO UCTOSKOBAB MPaBOBOW CTAaTyC POCCUMCKOrO NCTLA,
Torga Kak B HactosieM KoHTekcTe Cyay, BO3MOXHO, CTOUNO Obl BO3OepKaTbCA OT OCYLLECTBIEHMS
3aKoHOOATENbHbIX U UCMOMHUTENBHBIX NONIHOMOYNA. Cyay, BO3MOXHO, CneayeT NposiBUTb COEPKaHHOCTb
B pa3paboTKke HOPM, PYKOBOASLLMX MPUHLMIMOB N KOHKPETHBIX ONpeaeneHnii He ToNbKo B cdepe
Hea0BbpPOCOBECTHOWM KOHKYPEHLMK, HO 1 BOOOLLE B UCTONIKOBAHMN HOPMAaTUBHO-NPABOBbIX MOMOXEHUN.
OcyLlecTBneHne nNoiHoMounin cyaebHorm BnacTu B 3Ton obnactu Kak HanpaeneHus cyaebHo-npaBoBow
NONMUTUKM MOXeT BBEPrHyTb Cya B CMOXHbIE U HEXenaTernbHble CTONIKHOBEHUSA C APYrMMU BETBSIMU
BnacTtu. 1 HaoGopoT, ecnun Bo3aepKaTbCs OT OCyLLEeCTBNEHNA OYHKLMI, NO NPUPOLE CBOEN
3aKoHodaTenbHbIX U UCNOMHUTENBHbIX, HA UTPOBOM Nnowaake, 6anaHc KOTOPON N3HaYarbHO CMELLEH He
B Nonb3y cyaebHon Bnactu, 1 rae ocyLlecTBrieHne cyaebHbIX NofHOMOYMI, BOOBLLE roBOpS, He
npeacraBnsieTcst Heo6xoaAMMbIM, NGO MOXHO BMOSIHE MonaraTbCA Ha aABOKaTOB CTOPOH, KOTOPblE CMOTyT
pasbACHUTbL Cyay NPUMEHEHMEe 3aKOHOAaTeNbHbIX 1 HOPMaTUBHbIX ONpeaeneHnn B KaXa40M KOHKPETHOM
Aaerne, To Takas No3vuus MOXeT MOCIY>XUTb COXPaHEHMIO 1 pacLUMPEHMIO NOSTHOMOYMI cyaebHow BNacTu.

B cBsA3M ¢ 3aKOHOM 0 HeJOBPOCOBECTHON KOHKYPEHLMM A HE BMOJIHE NMOHUMAL0, 3a4eM HYXXHO
onpenensTe HeaobpocoBeCcTHOe «NoBeAeHVe» B 6onee LWMPOKOM CMbICHE, HeXenn HegobpoCcoBECTHYHO
KKOHKYPEHLMI0». S MOHMMal0, YTO CYLLECTBYET MHOXECTBO BUAOB NOBEAEHWS, KOTOPbIE MOTyT
NMPOTMBOPEUYNTb aHTUMOHOMOMBLHOMY 3aKOHOAATENbCTBY, OAHAKO, €CMNY OTBETYMK HE BOBIIEYEH B KaKytO-
nMBO KOHKYPEHLMIO C UCTLIOM, TO TOrAa MOXET OKa3aTbCA COMHUTENbHbBIM, YTO UcTel ByaeT obnagaTe
uckosoU rnpasocrnocobHOCMbI0 3a Npeaenamu Toro, 4To NPpegycMOTPEeHO 3aKkoHO4aTeNbCTBOM MO
WHTEnneKTyanbHOW COBCTBEHHOCTU. ECnu e, HanpoTuB, UMeeT MeCTO HapyLLeHe NaTeHTHOro npasa,
NN €CTb BEPOSTHOCTb CMELLEHUS UMW NMyTaHULbl B UCMONb30BaHMN OAHOMO U TOMO Xe UM CXO4HOro
TOBapHOro 3Haka, UM HecaHKLMOHMPOBaHHOE KONMUpOBaHWE MaTepuarnoB, OXpaHieMbIX aBTOPCKUM
npaBoM, TO TOr4a 3aKOHbI MO MHTEMMEeKTyanbHON CO6CTBEHHOCTN NPEAOCTaBMNSAT Mepbl NPaBOBOM
3aWmnTbl 6€30THOCUTENBHO K HANMYMIO KOHKYPEHLMN Mexay CTOpoHamu. M1 ecrnin OTBETHMK Bblka3biBaeT
He[obpOCOBECTHOE «NOBEAEHME», KOTOPOE MOXET 0KasaTbCs NPOTUBOMPAaBHbLIM, OAHAKO He
aHTMKOHKYPEHTHbIM MO CBOEW NpMpoae, Hanpumep, KneeeTa v AUCKpeauTaums, HapyLlleHne npasa
BrageHus n ockopbrneHvie AencTBMeM (BTOPXKEHME 1 HanadeHne), a Takke psg OPYrMX rpaxaaHCKux u
YronoBHbIX AENCTBUIN Noanexalumx cyaebHomy BMellaTenbCTBy, TO TorAa CpeacTBa NpaBoBOM 3aLUUThI
ncTua npedycmMoTpeHbl heaepanbHbIMU U LUITAaTCKMMU 3aKOHaMU, He OTHOCALLMMUCA K oBnacTu
He[06pOCOBECTHON KOHKYPEHLMM, B Npedenax TOMKOBaHUSA 3akoHOA4ATeNbCTBa NO UHTENMNeKTyanbHbIM
npasam. Tak unun nHadve, pasnmyeHme HegobpPOCOBECTHOM «KOHKYPEHLMM» 1 HeJobpOoCOBECTHOIO
«MOBeAEHUA» AN MEHS KaK aMepPUKaHCKOro lopncTa He3HakoMo, 1 s Hagesrncs Obl B AanbHenwem
nony4uTs 6onee sicHoe npeacTasneHne o6 3ToM Bonpoce.

3



law in that field, although, in their content and application, such state laws are fundamentally
equivalent to the federal unfair competition law.

Federal Unfair Competition. The federal law cited by judges and attorneys in the
United States when referring to “unfair competition” is Section 43(a) of the Federal Trademark
Act of 1946. Section 43(a) provides:

@ Civil action

1) Any person who, on or in connection with any goods or services, or any
container for goods, uses in commerce any word, term, name, symbol, or
device, or any combination thereof, or any false designation of origin,
false or misleading description of fact, or false or misleading
representation of fact, which—

(A) is likely to cause confusion, or to cause mistake, or to deceive as
to the affiliation, connection, or association of such person with
another person, or as to the origin, sponsorship, or approval of his
or her goods, services, or commercial activities by another person,
or

(B) in commercial advertising or promotion, misrepresents the nature,
characteristics, qualities, or geographic origin of his or her or
another person’s goods, services, or commercial activities,

shall be liable in a civil action by any person who believes that he or she is or is
likely to be damaged by such act.

* * *

3) In a civil action for trade dress infringement under this chapter for trade
dress not registered on the principal register, the person who asserts
trade dress protection has the burden of proving that the matter sought to
be protected is not functional.

15 U.S.C. § 1125(a).

Section 43(b) of the Lanham Act, 15 U.S.C. § 1125(b), forbids the importation of goods
marketed or labeled in contravention of Section 43(a); Section 43(c), 15 U.S.C. § 1125(c),
prohibits dilution of trademarks by blurring and tarnishment; and Section 43(d), 15 U.S.C. §
1125(d), addresses cyberpiracy and cybersquatting.

Scope of Federal Unfair Competition Statute. In all but a small minority of cases, the
scope of the state unfair competition laws are held to be the equivalent of the federal statute.
There are, however, acts of unfair competition not embraced by the federal statute. The most
famous example is the 1918 Supreme Court case of International News Service v. Associated
Press.

In International News Service, two competing news services were in the business of
reporting on developments in World War I. Their business depended on getting fast and
accurate reports published. Following unfavorable reporting on British losses, the defendant’s
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®depnepanbHble 3aKOHbI U 3aKOHbI LUTATOB NO HeJ006POCOBECTHOWM KOHKYpeHLumnu. Nommmo
pasfeneHusa Bnacten Ha cegeparnibHOM YPOBHE, HA aMepPUKaHCKYH NpakTuky B cdpepe
HeaoBpPOCOBECTHOW KOHKYPEHLMM OKa3biBaeT BNUSHME pasferieHne nonHoMouni mexay degepanbHbIMm
opraHamu u opraHamu Bnactu wratoB. B CLUA HepoBpocoBecTHasA KOHKYpPEHLMS — 3TO TBOPEHue
3aKoHo4aTenbCTBa LTATOB, NMOCKOMbKY NpakTka MCKOB N0 HEAOBPOCOBECTHOW KOHKYpPEHLN
cyliectBoBana B AHrmun Ao obpasoBaHuns CoeamHeHHbix LUtaTtoB B 1789 r. B cuny aToro B 60MbLUNHCTBE
13 50 WTaTOB AENCTBYIOT 3aKOHOMONOXEHUS U NpeLlefeHTHas NpakTuka B 3T0N obnacTu, XoTs no
COlePXaHUIO 1 MPaBONPUMEHEHWIO 3TU 3aKOHbI LLITATOB B CYLLIHOCTW 3KBUBAaIeHTHbI dheaeparnbHOMY
3aKOHOAATeNbCTBY MO HeJOOPOCOBECTHOW KOHKYPEHLIMMN.

depepanbHoe 3aKOHOAATENILCTBO O HeAOGPOCOBECTHOW KOHKYpPeHuMn. onoxeHus
(hefepanbHOro 3akoHa, Ha KOTOpbIE CCbINAalTCA CyabW 1 aABoOKaTbl, Koraa BeayT peyb O
«HeJobpPOCOBECTHOWM KOHKYPEHLnN», chopmMynmpoBaHbl B cekuunn 43(a) deaepanbHOro 3akoHa o
TOpProBbix 3Hakax oT 1946 r. Cekums 43 (a) rnacuT:

@) MpaxxaaHcKkoe cyaonpon3BOACTBO

Q) JTloboe nnuo, ncnoneayroliee B KOMMEPYECKOM Aere Ha Unu B CBA3U C NI0ObIMK
TOBapamu Unu ycnyramu, unv ToBapHbIMK ynakoBkamu nto6oe crnoBo, TEPMUH,
HasBaHWe, CUMBOJT U YCTPOWCTBO, UM KOMBMHALMNIO TAKOBbIX, UITK JTIOXHOE
0003Ha4YeHMe NPOUCXOXKOEHWS, NTOXKHOE UMK BBOAsILLEE B 3abnyxaeHune
onucaHve akToB UM NOXHOE UK BBOAsLLEee B 3abnyxaeHve npeacraBneHme
¢akToB, 4TO -

(A) BEPOSITHO MOXET NPUBECTU K HEAOPa3yMeHMI0, Bbi3BaTb OLLMOKY,
06MaHyTb B OTHOLLEHWM adpdunmnalmnm, CBsI3n UM accoumnaLlmm TakoBoro
nvua ¢ ApyrMm fMLOM, UIK B OTHOLLEHWI NMPOUCXOXKAEHWS, NaTpoHaka
UMW CaHKLMOHMPOBAHWS ero Uiv ee ToBapoB, YCIYT UM KOMMEPYECKON
AesATENbHOCTM APYIMM JINLOM, UIn

(B) NCKa3nTb B KOMMEPYECKOW pekrname Unm npoaBmkeHnn npmpoay,
XapaKTepUCTUKK, Ka4ecTBa Unu reorpadmyeckoe NpoOUCXOXAeHNE ero
nnn ee, NN NPUHaaNexawmx ApyroMmy nviuy ToBapos, YCryr unm
KOMMepYeCKon AesaTeNbHOCTH,

noaneXuTt oTBeTCTBEHHOCTU MO rpaKaaHCKOMY UCKY CO CTOPOHbI nodoro nuua, KOTOpoOe
nonaraet, 4To eMy Unn €M HaHeceH 1unn BEPOATHO MOXET ObITb HaHeceH yu.l,ep6
TaKoOBbIMW AENCTBUSMMU.

* * *

) B nckax o HapyLLeHuu npaB Mo TOBapHOW YNakoBKe, perynnpyembliX HacToALLEN
rraBou, B OTHOLUEHUN TOBApPHOW YMaKOBKWU, HE 3aperMcTpupoBaHHOM B OCHOBHOM
peecTtpe nateHTHoro Begomctea CLUA, Ha nuue, 3assnsiowiem TpeboBaHms no
OXpaHe TOBapHOM YNaKoBKU, NEXUT Bpems gokaszaTenbcTBa Toro, YTto
nognexatwne oxpaHe acnekTbl He ABIAKTCA (*)yHKLI,I/IOHaJ'IbeIMI/I.

15 U.S.C. § 1125(a).

Cekuus 43(b) 3akoHa JlaHxama (Lanham Act), Ceog 3akoHos CLUA 15 U.S.C. § 1125(b),
3anpeLlaeT MMMNOPT TOBApPOB, NPOABUraeMbIX Ha PbiHKE UM MapPKNPOBaHHbIX B HapyLleHue cekummn 43(a);
cekuma 43(c) 15 U.S.C. § 1125(c), 3anpelyaeT OeNCTBUS, NPUBOASLLME K CHUXKEHNIO Pa3nnynTensHON
CNocoBHOCTM TOBAPHOIo 3Haka M NOApPbLIB penyTaumm TOBapHOro 3Haka; u cekums 43(d) 15 U.S.C. §
1125(d), paccmaTtpuBaeT KnbepnmpaTcTBO N KUOEPCKBOTTUHI.



copyright in a telephone directory, regardless of how much labor or “sweat of the brow” the
plaintiff had invested in creation of the work, because the telephone directory did not exhibit a
minimum degree of creativity or originality. To merit copyright protection, the Court held, the
compilation of such materials, i.e., databases, are subject to copyright protection only if there is
a minimum level of originality in the selection or arrangement of the data. As a result, a cause
of action for unfair competition under state law analogous to a claim of copyright in a telephone
directory cannot be alleged in federal court because it is preempted by the U.S. copyright law.
The defendant’s conduct in such a situation is either federal copyright infringement or it is lawful.
Such conduct cannot be lawful under the U.S. copyright law but unlawful under a state federal
unfair competition law. If Russian jurists find this distinction confusing, they are joined by their
American counterparts. The best way to look at it is that the “loophole” for a state unfair
competition claim that goes beyond Section 43(a) of the Lanham Act under the rule of
International News Service, but which is not preempted by the U.S. copyright law, is very
narrow.

Necessary Flexibility in Definition of Unfair Competition. The leading American
treatise on trademarks and unfair competition states:

Can the tort of unfair competition be accurately defined? The simple and honest answer
to this question is no—not in the abstract. It is no easier and no more productive of
useful results to define generally the exact limits of unfair competition than it is to define
the exact limits of what is a “tort” or a “civil wrong.” On the level of such abstractions, no
useful purpose is served by struggling for a sweeping definition.

1 McCarthy on Trademarks and Unfair Competition § 1:8 (4th ed.).

American courts have had “little success in defining unfair competition in the abstract.”
Id. Sometimes, judges revert to statements such as: “The controlling question ... is whether the
acts complained of are fair or unfair.” Id. When instructed by his professor to define “unfair
competition,” a law student responded, “Well, it seems to me that the courts try to stop people
from playing dirty tricks.” The professor replied, “One might spend weeks reading cases and
find many definitions less satisfactory than this.”

According to McCarthy, “It is as specious to attempt a sweeping, all-inclusive definition
of ‘unfair competition’ as to try to define the legal term ‘reasonable.” The term “unfair
competition,” as used to describe a generic class of commercial activities, is too abstract and
subjective when divorced from concrete examples. The meaning of the term is fluid, having
been refined on a case-by-case basis in the United States over more than a century by lawyers
and judges.

Minimum Level of Fairness. There is a “minimum level of ‘fairness™ under U.S. law.
Id. “In other words, it is illegal to compete “too hard.” Id. However, “the very term used to label
the whole area— ‘unfair’ competition—reveals the absence of any overall definite standard. The
word ‘unfair’ is no more precise than many other legal terms whose purpose is to give discretion
to a judge, such as, for example, ‘reasonable’ or ‘adequate.”

Flexibility in Defining “Unfair Competition.” McCarthy states, “No rigid rule can or
should be laid down as to what conduct will constitute unfair competition.” Id. In the words of
one state court:



O6beMm hepepanbHbIX 3aKOHOAaTeNIbHbIX HOPM MO HEJ06POCOBECTHOM KOHKYpeHUuun. 3a
NCKIMIOYEHNEM HEe3HaYMTENbHOIO MEHbLUNHCTBA Cryvaes, 06beM 3akoHOA4ATENbCTBA LUTATOB MO
He[0BPOCOBECTHOM KOHKYPEHLMM CYMTAETCH SKBMBANEHTHbIM beaepanbHbiM Hopmam. CyLLecTByHoT,
OflHaKo, criyyam HegobpoCOBECTHOM KOHKYPEeHLUK, He nonagatowue nog dpeaepansHbie HopMbl. Cambim
3HAMEHUTLIM 13 HUX ABNSETCS paccMOTpeHHoe BepxoBHbiM cygom B 1918 r. geno MHmepHawuHan
Heroc Cepsuc npomus Accowustiimed lNpecc (International News Service v. Associated Press).

B gene International News Service y4yacTBoBanu [jBa KOHKYPUPYOLLIMX areHTCTBa HOBOCTEN,
KOTOpble ocBeLLany cobbiTusi 1-o MMPOBOW BOMHBI. VIx BM3HeC 3aBuncen oT nybnukaumm onepaTuBHbIX U
AOCTOBEPHbIX pernopTaxen. [ocne Toro Kak areHTCTBO OTBETUMKA NPEACTaBMIO HEraTMBHOE OCBELLEHME
OpuTaHCKNX NOTEPb, EMY 3aMpPeTUNN NOMb30BaTbCA TererpadHbIMU IMHUSMM COK3HMKOB ANsS nepeaaydu
CBOMX COOOLLEHNI, TeM camMbIM (haKTUYECKM 3aKpbiB ero paboTy No OcBeLLeHWIO BOViHbI. C TeM YTOGbI
npodomkaTb Ny6rnmkoBaTe BOEHHbIE HOBOCTU, OTBETUMK HalLen AOCTYN K maTtepvanam uctua
NMOCPeACTBOM B3ATOK, @ Takke UCnonb3ys Tabno fneHT HOBOCTEN 1 yTpeHHWe Bbinycku raset. COTpyaHUKM
OTBETYMKA NepenmncbiBani HOBOCTHbIE MaTepuarnbl U nedartanu nx kak cBon cobCcTBeHHble, 6e3 CCbINOK.
XOoTH raszetamMm oTBETUMKA NPUXOAMIOCK XAaTb C 3arnyCKOM TUpaxa, noka uctew, He onybnmnkyet HOBOCTH,
raseTbl OTBETYMKA, BbIXOAsWMeE Ha 3anaje, He OKa3biBannChb B HEBBIFOAHOM MOSIOXEHWUM B CPaBHEHUN C
napTHepamu nctua. Mictey nogan mck, Tpebys HanoXuTb 3anpeT Ha KonMpoBaHWe OTBETYMKOM
HOBOCTHbIX MaTepuaros ucTua.

B pene International News Service Cyq BHauyane npuilen K MHEHWIO, YTO MHopMaLms,
pacnpocTpaHsiemasi areHTCTBOM HOBOCTEN UCTLA, HE OXPaHAETCS aBTOPCKMM NPaBoOM, MOCKOMbKY
«MH(OpMaLMs O TEKYLLMX CODBbITUSIX, CoOAepXKallasacs B NUTepaTypHON NpoayKumn, He sSiBNAeTCS
TBOPEHMEM NucaTens, a npeactaBnseT cobon oTYeT O Belax, KOoTopble 0ObIYHO HAXOOATCS B
obwecmeeHHoU ropucdukyuu (publici juris), 3To cerogHAWHASA nctopusi». B To e Bpems Cya pewumn, 4to
noBefeHne OTBETUMKA KOHCTUTYMPYET HeJOOPOCOBECTHYIO KOHKYpeHUuto. Cya Hallen, YTo Ha HOBOCTHbIE
MaTepuarnbl pacnpoCTpaHseTCs NpaBo «KBa3n-COOCTBEHHOCTM», TaK e KaK Ha akLMu B TOPrOBOM
obopoTe, akkyMynaLumsa KOTopbiX TpebyeT 3aTpaT Ha NpeanpusaTue, opraHM3auunio, HaBbIKA U TPYA , a
Takke AeHeXHbIX PeCypCcoB, YTOObI pacnpoCTpaHsATb U NPOAaBaTh X TEM, KTO FOTOB 3@ HUX NiaTUTb».
Cya noctaHoBW, MPMHUMAs BO BHUMaHUE «3KOHOMUYECKYHO LIEHHOCTb» HOBOCTEM, YTO KOMMaHUA MOXeT
obrnagaTb orpaHUYeHHbIM NPaBoM COOCTBEHHOCTM Ha HUX Nepep, JIMLOM KOHKYpeHTa (HO He
06LLECTBEHHOCTI), KOTOPbIV NOMbITancs O6bl M3BMNEYb BbIrogy U3 AaHHOW MHpOpMaL.

BepxoBHblit cya B Aene International News Service oxapakTepusoBar nosegeHne oTBeTUMKa Kak
«HenpaBoOMepHoe NPUCBOEHUE». B CBA3M C HEOUYEBUAHOW LIEHHOCTbLIO «ropsiunx» HoBocTen Cya, cy3un
nepvoa, Ha KOTopbIii BydeT pacnpoCTpaHATbLCS NPaBO COBGCTBEHHOCTU: MO 3TOMY MPUHLIMMY
«OTKMaablBaeTCsl y4acTe KOHKYpeHTa 3asiBUTerns B npoLecce AMCTpUBYLMM 1 penpoayLmpoBaHus
HOBOCTEM, KOTOpble OH Cam He cobuvpari, HO TOJbKO B TOW Mepe, YTOObl He MO3BONUTb KOHKYPEHTY
nosib30BaTbCH NIOAAMU YCUIUIA U 3aTpaT 3asiBUTENS».

MnnocTpaumen NnpoTMBopeYmii B BoNpoce pasgesieHnsi NofHOMOoYnn mexay egeparnbHbiMu
opraHamu u opraHamu BriacTu WTaToB, KoTopble cyuectBytoT B CLLUA no cen geHb, Cnyxut ocoboe,
HecornacHoe, MHeHue cyaa no geny International News Service:

YcTaHOBREHNE Unv NpusHaHue cyaammn HOBOTO BMAA YacTHbIX NMpaB MOXET HaHeCTu
cepbesHbin yuepb obliecTBeHHOMY Briary, B Criyvyae ecnv rpaHuLbl TakoBbIX MPaB He YEeTKO
o4YepuyeHbl M He OXpaHATCA Myapo. YToObl yBA3aTh HOBbIE YaCTHbIE NpaBa C MHTepecamu
obLLecTBa, MOXET OKa3aTbCsl HEOOXOAMMbIM BBECTM OrPaHUYEHNS 1 NpaBuma Nosb30BaHWs MU,
a TaKke agMVHUCTPATMBHbIE MeXaHU3Mbl Anst obecneyeHns BbINONTHEHUS STUX NpaBuil.

MpeumywectBeHHOe npaBo. B CLUA cyuwlecTByeT pa3gen 3akoHogaTenbCTBa, UMEKLWUI
Jeno c TON KaTeropuen NCKOBbIX Cy4YaeB, OCHOBAHMUS KOTOPbIX CXOXWU C HapyLUEHUSIMU aBTOPCKOro
npaBa, HO TaKkoBbIMU He ABMAOTCA. B criyyasix, paccmaTtpuBaembix doegepanbHbiMU cyaamu, Kyaa
npegnouynTaroT obpallartbCcs UCTLbI C AeNaMu Mo HapyLUEHWIO MpaBa MHTEMNMeKTyanbHOM COOCTBEHHOCTH,
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copyright in a telephone directory, regardless of how much labor or “sweat of the brow” the
plaintiff had invested in creation of the work, because the telephone directory did not exhibit a
minimum degree of creativity or originality. To merit copyright protection, the Court held, the
compilation of such materials, i.e., databases, are subject to copyright protection only if there is
a minimum level of originality in the selection or arrangement of the data. As a result, a cause
of action for unfair competition under state law analogous to a claim of copyright in a telephone
directory cannot be alleged in federal court because it is preempted by the U.S. copyright law.
The defendant’s conduct in such a situation is either federal copyright infringement or it is lawful.
Such conduct cannot be lawful under the U.S. copyright law but unlawful under a state federal
unfair competition law. If Russian jurists find this distinction confusing, they are joined by their
American counterparts. The best way to look at it is that the “loophole” for a state unfair
competition claim that goes beyond Section 43(a) of the Lanham Act under the rule of
International News Service, but which is not preempted by the U.S. copyright law, is very
narrow.

Necessary Flexibility in Definition of Unfair Competition. The leading American
treatise on trademarks and unfair competition states:

Can the tort of unfair competition be accurately defined? The simple and honest answer
to this question is no—not in the abstract. It is no easier and no more productive of
useful results to define generally the exact limits of unfair competition than it is to define
the exact limits of what is a “tort” or a “civil wrong.” On the level of such abstractions, no
useful purpose is served by struggling for a sweeping definition.

1 McCarthy on Trademarks and Unfair Competition § 1:8 (4th ed.).

American courts have had “little success in defining unfair competition in the abstract.”
Id. Sometimes, judges revert to statements such as: “The controlling question ... is whether the
acts complained of are fair or unfair.” Id. When instructed by his professor to define “unfair
competition,” a law student responded, “Well, it seems to me that the courts try to stop people
from playing dirty tricks.” The professor replied, “One might spend weeks reading cases and
find many definitions less satisfactory than this.”

According to McCarthy, “It is as specious to attempt a sweeping, all-inclusive definition
of ‘unfair competition’ as to try to define the legal term ‘reasonable.” The term “unfair
competition,” as used to describe a generic class of commercial activities, is too abstract and
subjective when divorced from concrete examples. The meaning of the term is fluid, having
been refined on a case-by-case basis in the United States over more than a century by lawyers
and judges.

Minimum Level of Fairness. There is a “minimum level of ‘fairness™ under U.S. law.
Id. “In other words, it is illegal to compete “too hard.” Id. However, “the very term used to label
the whole area— ‘unfair’ competition—reveals the absence of any overall definite standard. The
word ‘unfair’ is no more precise than many other legal terms whose purpose is to give discretion
to a judge, such as, for example, ‘reasonable’ or ‘adequate.”

Flexibility in Defining “Unfair Competition.” McCarthy states, “No rigid rule can or
should be laid down as to what conduct will constitute unfair competition.” Id. In the words of
one state court:



Cydbl B MPUHLMNE NCXOOST U3 TOro, 4TO dhedeparnbHOe 3aKkOHOAaTENbCTBO MO OXpaHe aBTOPCKMX NpaB
«npeobnagaeT», TO €CTb UCKI0Yaem 8036yx0eHue NobbIX NCKOB B OTHOLLEHUN HEA0OPOCOBECTHOM
KOHKYpeHLU MM NO 3aKOHaM LUTaTtoB, B OCHOBAHUN KOTOPLIX MPUCYTCTBYKOT T€ XXe OCHOBHbIE 3JTEMEHThI,
KOTOpble MOrnu Bbl NICNOMb30BaTLCSA B UCKE NO HapyLUEeHUo aBTopckux npas. C Opyrov CTOPOHbI, UCK B
OTHOWEeHunn HGJJ,O6pOCOBeCTHOI7I KOHKYpPEeHUUN MOXeT MMEeTb OCHOBaHUA ONA BO36y)K,EI,eHI/IF| Mo 3aKOHamM
LUTATOB 1 MOXET ObITb BKIMOYEH B MCKOBOE 3asiBieHne B oeeparnbHOM cye B TOM Cllydae, eCiin OH
BKITOYAET «4TO-TO elle», kak B aene International News Service.

«B noTte nuua». B03MOXHOCTb OOBMHUTL B HapyLLEHWN aBTOPCKMX NpaB Ha OCHOBE
KOMNWAALMK AaHHbIX Bbina ewe 6onee orpaHnyeHa BepxoBHbIM CyaoM B 3HaMeHWUToM aerne 1991 r. noa
HasBaHuem Qeticm lNabnuketiwenc (Feist Publications). B nene Feist BepxoBHbI cyg, c4en, 4To uctew
He obnagaeT 3aWyLEeHHbIMU aBTOPCKMMU NpaBaMy Ha TeNedOHHbIN CNPaBOYHMK, 6E30THOCUTENBHO K
TOMY, Kak MHOrO TpyAa, Unm «noTa nuua» ObIno BOXEHO B €ro Co3AaHne, NOCKOMbKY TeneOHHbIN
CNPaBOYHUK HE AEMOHCTPMPYET MUHMMAIIbHYIO CTENEeHb TBOPYECTBA NN OPUrMHANbLHOCTU. Mo MHeHMIo
Cypa, komnunsumsa nogobHbIx MaTeprarnos, To ecTb 6a3 AaHHbIX, OyAeT noanexaTb OXpaHe aBTOPCKMX
npaB TOSbKO NPU HANVYUM MUHUMAITBHOMO YPOBHS OPUIMHANBHOCTY B 0TOOpE nnn opraHM3aumm aHHbIX.
Takum 06pa3om, UCK B OTHOLLEHUW HeJOBPOCOBECTHON KOHKYPEHLMM MO 3aKOHaM LUTaToB, aHaNOrM4YHbIv
NpeTeH3Mn Ha aBTOpCKMe NnpaBa Ha TenedOHHbIN CNPaBOYHUK, He MOXET ObiTb BO30YXAEH B
dheepansHOM cyae, NOCKOSbKY NPenMyLLIECTBEHHOE NpaBo hefepansHoro 3akoHodaTernbcTea no
oxpaHe aBTOPCKMX NpaB Takow UCK ucknovaeT. [NoBegeHne otBeTYMka B nogobHoM cutyaumm nnbo
HapyLiaeT deaepanbHoe 3akoHOA4ATENbCTBO MO OXpaHe aBTOPCKUX Npas, MMB0 SBASAETCS MPaBOMOYHbIM.
Mopo6Hoe noBeaeHne He MOXeT OblTb MPU3HAHO MPABOMOYHBLIM MO hedeparnibHOMy 3aKOHY 06 aBTOPCKMX
npaBax 1 HEMPaBOMOYHbIM MO LWTaTCKMM begepanbHbIM 3akoHaM O HEAOBPOCOBECTHOM KOHKYPEHLIUN.
Ecnwu poccuiickne npaBoBebl COMTYT 3TO pasrpaHNYeHne HeBpasyMUTENbHbIM, TO aMepuKaHcKkme
Konneru coctaBsaT MM KoMnaHuioo. OnTumanbHbIN B3rnsg Ha 370 3aknoyancs 6bl B TOM, YTO 3TO OYeHb
y3Kas «nasemnka B 3aKOHe» B OTHOLUEHUM UCKOB O He0BPOCOBECTHOW KOHKYPEHLIMM MO 3aKOHaM LUTaToB:
NCKOB, BbIXoAdaLWMX 3a npegensl cekummn 43(a) 3akoHa J1axama no npeueneHTy pelleHns gena
International News Service, HO He nognagaroLwmx nog AeUCTBME NPENMYLLECTBEHHOIO Npasa
denepanbHOro 3akoHa 06 aBTOPCKMX Npasax.

Heob6xoaumas rubkocTb B onpegeneHnm HegobpocoBeCTHOM KOHKYpPeHUun. B BaxHewnwen
aMepuKaHCcKoW MOHorpadmm no TOproBbIM 3HaKaM U HeAOOPOCOBECTHOW KOHKYPEHLIMM OTMEYaeTCs:

MOXXHO NN C TOYHOCTbIO ONPEAENUTL COCTaB rpaXK4aHCKOro NpaBoHAPYLUEHNSI B OTHOLLEHWM
He[,06pPOCOBECTHOM KOHKYPEHLMW? MNPOCTOM U YECTHbIA OTBET Obin Obl OTpULATENBHBIM — MO
KpaiiHew Mepe, He B abCcTpakTHOM Bue. MNbiTaTbCcst onpeaenuTb B 0BLEM U LENOM YeTKue
rpaHnLbl He4OBPOCOBECTHOM KOHKYPEHLMM He NpoLLle 1 He 6onee NPOAYKTUBHO B CMbICIe
None3HbIX pe3ynbTaToB, YeM ONpeaensTh YETKME rPaHuLbl TOTO, YTO €CTb «AenuKT» (“tort”) nnm
«rpagaHckoe npaBoHapyLieHme» (“civil wrong”). Ha ypoBHe Takux abCcTpakumi cpaxaTtbes 3a
BCEOXBaTHOE ornpefeneHmne He MMeeT NPaKTUYeCKn None3Horo cMbicna.

1 xerimc MakapTn, «ToproBble 3Haku U HegobpocoBecTHast KOHKypeHums» § 1:8 (4th ed.).

AMepuKaHCKMe cyapbl «MblTaloTCa onpeaenaTe He4OOPOCOBECTHYHO KOHKYPEHLIMIO B aBCTPaKTHOM
BMZE, HO 3TO MM MNJIOXO yaaeTca». Tam xe. VHorga cyabu npuberaroT K yTBEPXKAEHUSIM TaKoro poaa:
«KOHTpONbHbLIM BOMPOCOM ... 34ecCk OyaeT, ABNSATCA N AENACTBUS, K KOTOPbIM NpeabsBNATCA
npeTeH3nun, 4OOPOCOBECTHLIMU UM HEAOOPOCOBECTHLIMUY». Tam xe. Ha npockby npodeccopa gatb
onpeaeneHne «HegobpoCOBECTHON KOHKYPEHLUMY» CTYAEHT-IOPUCT OTBETUI: «Hy, MHE KaxxeTcs, YTo cyabl
nblTalTcst 6OPOTLCH € TeM, YTOObI NIoAN He nakocTunu Aapyr Apyry ». MNMpodeccop 3ameTun: «MoXHO
HeaensMu YuTatb cyaeOHble NPOTOKOSbI Y MOTOHYTb BO MHOXECTBE MEHEE YAO0BETBOPUTENbBHBIX
onpegeneHnn».

Mo cnoeam MakapTu, «[MonbITkM AaTb LUMPOKOE, BCEOXBATHOE onpeaerneHne 'HegobpocoBECTHOM
KOHKYPEHLMKN' — CTOSb Xe MOKa3yLLHOE yrpaXKHEHMe, KaK U NbITaTbCA NCTOMKOBAaTb HOPUANYECKAA TEPMUH
'pasymHoe'». TepMUH «HegoBbpOCOBECTHASA KOHKYPEHLUS», NCNOMb3YOLWMNCS ANst ONUucaHnsa obLuen
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[t would be impossible to draft in advance detailed plans and specifications of all acts
and conduct to be prohibited, ... since unfair or fraudulent business practices may run
the gamut of human ingenuity and chicanery.

Another state court held that a statute forbidding “unfair” business acts or practices

“establishes only a wide standard to guide courts of equity” because, “given the creative nature
of the scheming mind,” the legislature concluded that a less inclusive standard would not be
adequate.

Federal Trade Commission Act of 1914. When it passed the Federal Trade

Commission Act of 1914, the U.S. Congress expressly considered and rejected a proposal to
reduce the ambiguity of the phrase “unfair methods of competition” by tying the concept of
unfairness to enumerated practices. In rejecting this proposal, Congress stated:

It is impossible to frame definitions which embrace all unfair practices. There is no limit
to human inventiveness in this field. Even if all known unfair practices were specifically
defined and prohibited, it would be at once necessary to begin all over again. If
Congress were to adopt the method of definition, it would undertake an endless task.

The Paris Convention. “Unfair competition” has an international dimension. In Article

10 bis of the Paris Convention, each signatory nation commits itself to the assurance of
“effective protection against unfair competition,” and defines “unfair competition” as “any act of
competition contrary to honest practices in industrial or commercial matters.” The same article
prohibits three specific types of unfair competition: all acts that create confusion with the
company, goods or activities of a competitor; false allegations that discredit a competitor; and
indications that are liable to mislead the public as to things such as the nature or qualities of the

goods.

Bad Faith. Some states require a showing of “bad faith” as an essential element of a

claim for unfair competition.

Patent Infringement. Patent infringement is not “unfair competition” under U.S. law.

The U.S. Court of Appeals for the Federal Circuit — our country’s analogue to the Russian Court
of Intellectual Property — has held that a claim of infringement of a foreign patent does not
constitute a claim of “unfair competition” so as to confer subject matter jurisdiction on the federal
courts within the meaning of 28 U.S.C.A. § 1338(b), stating:

Unfair competition and patent law have long existed as distinct and independent bodies
of law, each with different origins and each protecting different rights .... The law of
unfair competition generally protects consumers and competitors from deceptive or
unethical conduct in commerce .... Patent law, on the other hand, protects a patent
owner from the unauthorized use by others of the patented invention, irrespective of
whether deception or unfairness exists.

Conclusion. Again let me thank the Court for an opportunity to participate in this

discussion. | look forward to answering any questions that the Court may have and to being of
additional assistance as requested.



KaTeropum KOMMepPYeCKon AesTENbHOCTU, CIMLIKOM abCcTpakTeH N Cy6beKTUBEH B OTPbLIBE OT KOHKPETHbIX
npuMepoB. 3HaYeHUe TepMMHa TeKy4e, OHO BbIflo OTTOYEHO B aMEPUKAHCKOWN NpaKTKe adBokaTtaMm v
cyOopAMK B TedeHne Gornee CToneTust Ha OCHOBE KOHKPETHBIX Aer.

MuHManbHbIN YpoBEeHb AOOPOCOBECTHOCTU. B amepukaHCKOM 3akoHOAaTenbCTBe
CYLLIECTBYET MOHATNE «KMUHMMASBHOIO YPOBHS 'A06pOBECTHOCTM' . Tam xe. «/HbiMK crioBamu,
«CITULLKOM XeCTKas KOHKYpPeHLMs» - NPOTUBO3aKOHHa». Tam xe. B To xe Bpems, «caM TEPMUH,
ncnonb3dyembli 4ns ob6o3HaveHus Lenon cgepbl — 'He[obpocoBeCTHas' KOHKYPEHLMSA — OOHaxaeT
OTCYTCTBME Kakoh Obl TO HM BbINO BceoOLen HegBycMbICIIEHHON HOpMbI. CrioBo 'HegobpocoBecTHas' He
TOYHEEe MHOIMX OPYIrUX FOPUANYECKMX TEPMUHOB, TaKMX, HANPUMEP, KaK 'padyMHbIA' N agekBaTHbIN',
KOTOpble cryaT A4ns Toro, 4Tobbl AaTb cyabe cBo6OAY peLlaTtb N0 CBOEMY YCMOTPEHMIOY.

MbKoCTb B onpeaernieHUn «HeA06pPOCOBECTHOM KOHKYpPeHUUn». MakapTu oTMevaerT:
«HeBO3MOXXHO U HEHYXXHO BBOAWTL Kakne-nmbo KecTkme npaeua, no KOTOPoOM Mbl CTanu Gbl
onpeaensiTb, Kakoe MMEHHO NMoBeaeHne CTaHOBUTCS HeJ0GPOCOBECTHOMN KOHKYpeHunen». Tam xe. Mo
hOPMYNMPOBKE OOHOIO 13 CY0B YPOBHS LLTATOB:

He npeacraBnsgeTcs BO3MOXHbBIM CHOPMYNMPOBaTh 3apaHee NogpobHbIE CXEMbl U MapameTpbl
BCEX AESHUIA 1 BUAOOB NOBEAEHMUS, NOANEeXaLUMX 3anpeTy, ... NOCKONbKy He[obpocoBeCcTHasa nnm
MOLLUEHHMYecKkas KoOMMepYeckas AesTeNbHOCTb MOXET OXBaThblBaTb BECb AManasoH
YernoBeYveckon n30b6peTaTenbHOCTM 1 YITOBOK.

[pyroit cya ypoBHS LWiTaTa NOCTAHOBWI, YTO 3aKOHONMOOXEHWe, 3anpeLlatollee
«HEe,06POCOBECTHBIE» KOMMEPYECKME AENCTBUS UMW NPAKTUKY, «yCTAHABIMBAET TONBbKO MULLb LLUIMPOKYHO
HOPMY, NMPU3BaHHYIO CMY>KWUTb PYKOBOASLLIMM NMPUHLIMNOM 4SS CYA0B ‘Npasa cnpaseanmeBocTy' (courts of
equity)», NOCKOSbKY, «MPUHUMAas BO BHUMaHWE TBOPYECKUIA XapaKkTep 3M0yMbILLIIEHHOTO yMa, Mo
MHEHUIO CyAa, MeHee LUMPOKO3axBaTHas HOpMa OKaXXeTCsl HeaaeKBaTHOW.

3akoH 06 yupexaeHun PenepanbHom ToproBon kommccum 1914 r.  NMprHMmMas 3akoH 00
yupexaeHumn ®epneparnbHon Toproon kommccun 1914 r., Konrpecc CLUA cneuunanbHO paccmaTpuBan v
OTBEpr NpeaioXeHne, NpM3BaHHOE YMEHbLUNTbL HEONPEeAEneHHOCTb (bpasbl «HeA0BPOCOBECTHbIE
MeTOoAbl KOHKYPEHLMU» NyTeM NPUBA3bIBAHMS KOHLENLMN HeA0OPOCOBECTHOCTU K KOHKPETHO
nepeyvmcneHHbiM Buaam gencteuni. Oteseprasd AaHHOe npeanoxeHune, KoHrpecc otMeTun:

He npencraBnsieTcss BO3MOXHbIM CKOHCTPYMPOBaTh OnpeaeneHns, KoTopble oxBaTbiBan Obl Bce
BMAObl HeAOGPOCOBECTHOM NPaKTUKKN. YenoBedeckol n3obpeTaTenbHOCTX B 3TON 061acTu HeT
npeaenos. Oaxe ecnu Gbl Bce U3BECTHblE BUAbI HEOOGPOCOBECTHON NPaKTUKX Bbin 0co60
onpeaerneHbl 1 NogBeprHyThl 3anpeTy, TyT e Obl NPULLMOCh BCe HaYMHaThL 3aHOoBO. Ecnn Gbl
KoHrpeccy npuLLnoch NpUHATL METOA0NOMMI0 ONpeaenieHnit, KoHLa aTol paboTe 6bl He Bbiro.

Mapwuxckasa KOHBeHUMA [loHATUE «HedoOpPOCOBECTHOM KOHKYPEHLMN» CYLLLECTBYET U B
MexayHapoaHoMm macwTtabe. Mo ctatbe 10 bis Mapmkckon KOHBEHUMN Kaxkaas U3 CTpaH-CUrHaTapures
OepeT Ha cebsa obsa3aTenbcTBa obecneunBaTth «3PEEKTUBHYIO 3aLLMTY OT HeJOBPOCOBECTHOW
KOHKYPEHLWN», MPU 3TOM «HeJ0OpOCOBECTHAsH KOHKYPEHLIMS» ONPeaenATCs KakK «J1to0ble KOHKYPEHTHbIe
OenCTBUS, NPOTUBOPEYaLLme YECTHOWN MPaKTUKe NPOMbILLNIEHHOW UM KOMMEPYECKON AesTenbHoCTu». Ta
e CTaTbs HanaraeT 3anpeT Ha Tpu cneunguyHbiX BUAa HeJobpoCOBECTHOWM KOHKYPEHLIMM: BCE
OENCTBUSA, KOTOPbIE AE€30PUEHTUPYIOT B OTHOLLEHWUN KOMNaHUW, TOBAapOB UMK OESATENbHOCTA KOHKYPEHTa;
3aBeOMO INOXHble OOBUHEHMS, KOTOPblE ANCKPEeAUTUPYIOT KOHKYPEHTA; U yKa3aHus, BBOAsILLME
06LLEeCTBEHHOCTb B 3abnyxaeHne OTHOCMTENbHO Takux acrnekToB, Kak npypoaa Unn kayecTBo TOBapOB.

3]10HaMepeHHbll7I ymMmbicen. HeKOTOpre WwTaTbl CHATAKOT HanNn4yne «3rioHamMmepeHHOro ymbicrna»
HeobxoaMMbIM OCHOBaHWEM UCKa MO Heﬂ,06pOCOBeCTH0l7I KOHKYpEeHLUnn.

HapyweHune nateHTHOro npaBa. [10 amepukaHCKOMy 3aKOHOL4ATENbCTBY HapyLUeHne
NMaTeHTHOro npaBa He ABnseTcs «HeJobpoCOBECTHON KOHKypeHUuen». deaeparnbHbin anennsaumoHHbIN
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cya no ®egepanbHOMyY OKpPyry, CRy>KallMi Y Hac B CTpaHe aHanorom poccunckoro Cyaa no
WHTENMeKTyanbHbIM NpaBam, MOCTaHOBWUI1, YTO UCK MO MOBOAY HapPYLUEHUS NPaB Ha MHOCTPaHHbIN NaTeHT
He KOHCTUTYMpPYeT UCK NO «HeJ0OPOCOBECTHON KOHKYPEHLUM» C TeM, YTOObI BO3NOXUTbL NPEAMETHYIO
noAcyAHOCTb Ha dheaeparnbHble CyAbl COrMacHo CMbICIy CT. 28 AHHOTUPOBaHHOMO cBoAa 3akoHoB CLUA
(U.S.C.A), § 1338(b), oTmeTunB npun 3TOM:

HenoGpocoBecTHast KOHKYPEHLMS U NAaTeHTHOE NpaBo A0JIT0e BPeMsi CyLLECTBOBaN Kak pasHble
1 He3aBWCUMble pasaenbl 3aKoHoAAaTeNbCTBa, KaXablii U3 HUX UMeeT cBoe ocoboe
NPOVCXOXKAEHWE U NPM3BaH OXPaHATb PasnuyHble BUAbl Npas. 3akoH 0 HeJoGPOCOBECTHOM
KOHgPEPEHLMK, B NPUHLMME, 3aLUMLLaeT NOTPEBUTENS U KOHKYPEHTOB OT MOLLEHHUYECKOTO U
HEe3TUYHOro NoBeAeHUs B KOMMepYeckoii cdpepe. ... [aTeHTHoe NpaBo, C APYroi CTOPOHDI,
3aWyLlaeT gepxaTens nateHTa oT HeCaHKLMOHNPOBAHHOIO UCMOSb30BaHUS APYTUMU
3anaTeHTOBaHHOrO N306peTeHnsi, 6e30THOCUTENBHO K HAMMYMIO UMM OTCYTCTBUIO
MOLLEHHUYEeCTBa N HegoBPOCOBECTHOCTU.

3akntoyeHune. [lo3BonbTe MHE CHOBA Bbipa3uTb BnarogapHOCTb 3a NPeAoCTaBNEHHYIO
BO3MOXHOCTb y4acTBOBaTb B 3TOM OUCKYCCUM. H rOTOB OTBETUTbL Ha BOMNPOCHI, KOTOPbIE MOTyT
BO3HMKHYTb Y Cyaa, 1 roToB OKa3aTb AalbHenwee coaencTame, ecnm notpebdyeTcs.



